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Dear Ms Northey, 

CP17/18 Consultation on implementing asset management market study remedies and 
changes to Handbook 

The Depositary and Trustee Association (“DATA”) represents depositaries and trustees of UK based 

investment funds, including Open Ended Investment Companies, Unit Trusts and Authorised 
Contractual Schemes.      

Following the publication of the final report of the Asset Management Market Study, DATA welcomes 

the opportunity to respond to the FCA’s consultation on the first of the changes the FCA is proposing 
to implement. DATA supports the objectives of the FCA in ensuring an effective competitive market 

among asset managers that delivers real value to investors, whether retail or institutional. However, it 
is important that the remedies proposed by the FCA deliver on these objectives without creating 

unintended and/or damaging consequences. DATA has concerns that some of the remedies proposed, 

particularly with respect to box management of dual priced funds, will have practical challenges in their 
implementation. 

While it is important that the UK has a robust regime for its authorised funds that protects and enhances 

the UK funds industry and its investors, it is also important that the international competitiveness of 
the UK fund industry is not damaged with respect to other jurisdictions, in particular Ireland and 

Luxembourg.  

Box management and treatment of dealing profits  

DATA does not offer a view on whether Authorised Fund Managers (“AFMs”) should be able to retain 
box profits where the AFM does not have a risk exposure. However, DATA has concerns about the 

technical challenges of implementing the FCA’s proposed rules on box profits. In practice, differentiating 

between the “risk-free” element of box profits and those where the AFM’s money is at risk will be very 
challenging and will require a detailed analysis of each day’s unit dealing activity to determine. This will 

also pose significant challenges for depositaries in respect of their oversight obligation.  
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In addition, the profits arising from box management occur outside the fund hence the payment of box 

profits (relating to the “risk free” element) will be an external payment into the fund. It is not clear how 
this should be accounted for in terms of fund performance and DATA also has concerns in relation to 

the potential tax consequences for the fund and its investors. DATA also believes the FCA’s cost benefit 
analysis significantly underestimates the work that will be involved in implementing and overseeing the 

rule changes, and the feasibility in implementing these within the proposed 6 month implementation 

period.  

DATA therefore believes the draft rules on box profits should be revisited by the FCA and further 

technical analysis undertaken on the impact of these proposals on the operation of dual priced funds. 

Whist DATA has no view on the retention of risk-free box profits, this question should not be looked at 
in isolation. Rather it should be included in a wider review of the advantages and disadvantages of dual 

and single pricing.  

Attached is DATA’s full response to these questions. 

Measures to improve fund governance  

DATA welcomes the recognition in paragraph 3.23 of CP17/18 that the value for money issues the FCA 
is proposing to address in this consultation are outside the remit of depositaries. DATA is broadly 

supportive of the FCA’s aims in providing clarification on how AFMs should act in the best interests of 
investors, including assessing their products to ensure they provide value for money, and ensuring 

there is independent representation for investors. DATA has not provided a detailed response to the 
questions in this section, noting it is for AFMs and their representative groups to respond on the detail 

of these questions and ensure the proposals submitted are proportionate and practical.  

Moving fund investors to better value share classes 

It is important that AFMs are able to act in the best interests of investors including, where appropriate, 
moving them to a better value share class without significant impediment. DATA understands that AFMs 

have encountered significant difficulties doing this since the guidance in FG14/4 was issued in May 2014 

and in this respect welcomes proposals to amend the guidance to remove unnecessary barriers to AFMs 
switching investors into better value share classes. DATA has not provided a detailed response to the 

questions in this section, nor does it offer a view on whether a sunset clause should be introduced on 
paying trail commission to retail advisers, noting it is more appropriate for stakeholders affected by this 

change to consider and respond on the detail of these proposals. 

Extending the scope of these proposals to other retail investment products 

Depositaries do not have a role in insurance and pension investment products, and as such DATA does 
not offer a view on whether the FCA’s proposals should be extended to these products. 

Since the implementation of AIFMD, depositaries have been appointed to investment trust companies 

to oversee the activities of the manager and arrange the safekeeping of their assets. DATA believes a 

more detailed analysis of the governance structures and features of investment trust companies, which 
differ significantly to authorised funds, should be considered before any of the proposals set out in this 

CP are extended to investment trust companies.  

Please do not hesitate to contact me if you would like to discuss any of the points we have raised.  

Yours sincerely 

 

Darren Lewis 

DATA Chairman 
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DATA’s response to CP17/18 Consultation on implementing asset management market 

study remedies and changes to Handbook 

Q15:  Do you agree with our proposal to allow box profits to be retained by the AFM when 
they have been earned through an ‘at risk’ exposure, but not when they are achieved risk 

free? 
Q16:  Do you have any comments on whether risk-free profits should be passed on to 

investors in the fund or given back to subscribing/redeeming investors? 
 

DATA does not offer a view on whether box profits should be retained by the AFM where the AFM does 

not have a risk exposure, although it seems reasonable that AFMs should be able to retain box profits 
where the AFM has a risk exposure and could bear a loss. It is worth noting that where an AFM deals 

as principal, it is also assuming the credit risk arising from the failure of an investor to pay for units the 
investor has contractually agreed to purchase from the AFM, together with any interest costs arising 

from the late receipt of subscription monies. However, DATA notes that there are wider considerations.  
 
The operational complexities involved in determining risk free profits may result in AFMs changing dual 

priced funds to single pricing. The benefits of dual pricing, as acknowledged by the FCA, should be a 
consideration when setting policy measures. 

 
While offering no overall view on whether single or dual pricing is preferable, DATA notes that dual 

pricing fully reflects cost of buying or selling (as applicable) the underlying assets, thus fully protecting 

investors in the fund from the cost of dilution, while granting AFMs the ability to set the price on a basis 
which reflects the long term trend of inflows or outflows without having to change the pricing basis on 

a day in which the trend is different.  
 

For example, where the fund is experiencing a period of inflows, and the AFM is setting the bid/offer 

spread on an offer basis, on a single day that it receives a net outflow the AFM may choose not to 
switch to a bid basis for that day. This provides a level of price stability for investors who can rely on 

price movements in the fund being more closely determined by the volatility of the underlying assets 
rather than daily inflows or outflows of the fund. On those days where the flows are different to the 

long term flows, the AFM will still have to settle the price of units at the creation or cancellation price 
(as applicable) and may incur losses on that day, even though it is not holding units over a valuation 

point. AFMs absorb these losses as these can be offset against box profits made on other days. AFMs 

may not be willing or able to absorb such losses if they are unable to retain box revenue earned on 
other days.  

 
It is also not clear how the payment of box profits identified as being risk free into the fund will be 

treated, since these will not have arisen within the fund. These payments cannot therefore be regarded 

as a charge rebate. It is not clear whether these will need to be treated as capital or, as unit prices 
comprise both income and capital elements, whether the payment will have to be spilt proportionately 

between income and capital accounts. The accounting and tax treatment of these payments therefore 
needs to be properly considered. DATA requests that the FCA seeks clarification on how such payments 

should be treated from HMRC before making its final rules.  

 
Consideration should also be given to the fact that these payments, which arise outside of the fund, 

will have a distorting effect on the published performance on the fund. The payment will enhance the 
NAV of the fund, resulting in the published performance in part reflecting unitholder activity rather than 

the decisions and activities of the investment manager. As such, the published performance may deviate 
from the performance of the investment manager. This may attract investment into some dual priced 

funds with large investor inflows and outflows that might otherwise have gone into other funds, which 

may not be in the long term interests of those investors.   
 

In practice, distinguishing between “risk free” and “at risk” box profits is likely to prove challenging. 
The complexity in calculating the risk-free profit includes isolating the risk-free profit from the at-risk 

box profits for any given valuation point when both could be present on a fund where the manager 

maintains a box, whether the calculations will be performed on a settlement date or trade date basis, 
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the impact of different settlement cycles on the calculation – eg if subscriptions settle T+3 and 

redemptions T+4, the complexity of working out the profit for different share classes, and the possible 
impact of different currency share classes.  

Doing this on a daily basis will add considerable time to the unit creation/cancellation process. DATA 

suggests that, should the FCA proceed with requiring the AFM to pay risk free profits (as defined) into 
the fund, the AFM should be permitted to assess the overall profits and losses, and how they have 

arisen, over a longer period (eg. monthly, quarterly) and pay the net risk free profit to the fund at that 
stage.  DATA would also challenge the assertion that there are no explicit rules in the COLL Sourcebook 

that allow profits to be made from box management. Apart from COLL 6.2.9G, COLL 4.2.6G (3) refers 

to COLL 4.2.5R 27 to state that the prospectus might include a statement of the AFM’s policy in relation 
to holding scheme units as principal and whether it seeks to make a profit from doing so and refers to 

the inclusion to a statement of non-accountability referred to in COLL 6.7.16G. This Guidance states 
that “an affected person is not liable to account to another affected person or the unitholders of any 

schemes for profits or benefits it makes … where disclosure of the non-accountability has been made 

on the prospectus of the scheme”. 
 

Whilst DATA does not, as previously noted, offer a view on whether box profits should be retained by 
the AFM, we do believe that, given the difficulties in distinguishing between “risk free” and “at risk” box 

profits, any decision as to whether to prevent retention of “risk free” profits should be based on a 
detailed examination and understanding of the relevant facts. It is particularly important that this issue 

is not looked at in isolation and, therefore, DATA suggests that this examination should form one part 

of a detailed review into the respective advantages and disadvantages of the two pricing models that 
are available to operators of UK authorised funds. In the annex to this response, DATA offers further 

technical comments on the analysis of box management and box profits in respect of dual priced funds. 
 

Q17: Do you have any comments on our proposed approach to include the proposed 

changes to risk-free box profits as part of the existing monitoring requirements on 
depositaries? 

 
In paragraph 5.18, the FCA indicates that “depositaries will oversee compliance with our proposed rule 

changes to COLL”. It is not, however, clear what level of oversight will be required by depositaries.  
 

We anticipate this could potentially involve the following requirements and impacts: 

 
 Formalising reporting from the AFM or Transfer Agent (TA) for each valuation of any risk-free 

profits along with calculations.   
 Carry out oversight of the AFM’s process for performing the calculations.   

 Updates to processes and procedures. 

 Additional time taken to complete oversight. 
 Recruitment of additional staff and/or further training for existing staff. 

 Potentially significant impact on the banking processes of depositaries, particularly those using 
automated payment processing systems, where changes may require considerable 

development time, testing and cost. 

 Enhancement of cash monitoring processes to include oversight of the box profit calculation 
and payment processes as part of due diligence visits.   

 
 

The impact on depositaries will depend on the level of oversight expected of them. If depositaries will 
be able to rely on the risk free box profit amount advised by the AFM and matching this against the 

payment received as part of its cash monitoring obligation, as well as periodically reviewing the AFM’s 

processes for calculating the risk free box profits, the proposal will be significant but more manageable 
for depositaries. DATA requests confirmation that the FCA does not envisage daily review or re-

performance of the calculations of the AFM in respect of its risk free box profits.  In such a case the 
impact will be far greater.  
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In the case of the latter approach, considerable investment will be required by depositaries to recruit 

and upskill extra resource in order to provide the additional oversight. This will take some time to 
implement, and will require an implementation period of far longer than the six months proposed. The 

additional investment and ongoing monitoring may be reflected in the costs of providing depositary 
services for dual priced funds. 

 

In addition, and as noted in response to Q16, making payments on a daily basis will add considerable 
time and complexity to the unit creation/cancellation process which will impact AFMs and depositaries, 

particularly where this will require changes to automated payment systems. In order for the depositary 
to undertake its oversight responsibilities, changes may be required to Transfer Agency systems and 

processes, which could result in additional costs that may ultimately be borne by investors. Should the 
FCA proceed with requiring the AFM to pay risk free profits (as defined) into the fund, a more practical 

solution, which would ultimately achieve the same outcome but with less operational and systems 

complexity, would be to permit the AFM to make payments of risk free box profits to the fund on a 
periodic basis, for example on a monthly or quarterly basis, or in line with the accounting period of the 

fund. Consideration should also be given to de-minimis provisions for the payment of ‘risk free’ box 
profits to the fund versus the administrative cost of doing so.  

 

Q26: Do you agree with the conclusion and analysis set out in our cost benefit analysis? 
 

We disagree with the expectation in paragraph 46 of the CBA that “the additional cost on depositaries 
to be minimal”. This view is expressed on the basis that depositaries have a duty under COLL 6.6.4R 

to oversee AFMs’ compliance with the relevant parts of the FCA Handbook, and that monitoring box 
management policies will merely be “an additional element” to this existing duty.  

 

This statement entirely ignores that a new requirement is being imposed on AFMs, which depositaries 
will have to oversee. Currently, AFMs are not required to account to the depositary, the fund or the 

investors on any profits arising from box activities, and therefore depositaries have no obligation to 
oversee these. By introducing a new element, there will inevitably be an additional cost on depositaries.  

 

As noted in our response to Q17, the need to undertake periodic reviews of the AFMs processes for 
calculating the risk free box profits and the requirement to match the risk free box profit amount advised 

by the AFM against the payment received as part of its cash monitoring obligation will have a significant 
impact – for example, this will impact on automated payment systems, which will need to be upgraded.  

 

It is difficult to estimate the costs involved to depositaries as it is not clear what extent of oversight is 
expected by the FCA. Our response is framed around an expectation that depositaries will not be 

required to perform daily checks as part of their oversight obligations.  However, if depositaries will be 
expected to undertake daily review or re-performance of the calculations of the AFM in respect of its 

risk free box profits the impact will be far greater. 
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Annex 

 
Technical Commentary on Dual Pricing and the FCA’s Proposals in CP17/18 

 
It is important to note that the calculation of dealing prices for dual-priced funds is determined by the 

FCA rules and reflect market spreads, any stamp duties or other taxes payable and the cost of buying 

or selling the underlying assets in the fund. So far as dealing costs are concerned, the rules require 
that estimates of the dealing costs that would be incurred if the entire portfolio was bought and sold 

at each valuation point, known as Notional Dealing Charges, are included in the bid and offer prices 
respectively. Of course the purchase and sale of the entire portfolio never happens, and as noted in 

paragraph 5.7 of the consultation paper, the AFM’s dealing activity with investors (sales and redemption 
of units) is not necessarily reflected in the AFM’s transactions with the fund (issue or cancellation of 

units). Because the dealing costs recovered as a result of these rules invariably exceed the actual costs 

incurred in dealing in the underlying assets of the fund, this leads to an element of concentration, which 
increases the value of the fund to the benefit of continuing investors because the bid/offer prices 

incorporate a portion in respect of market spreads and dealing costs. However, it is important to note 
that these resulting benefits do not accrue to the AFM. 

 

It is true that as with other market makers, such as those making a market in equities and bonds, AFMs 
make a profit from the dealing spread but this is not at the expense of the fund. If this were the case 

there would be evidence that investors in dual-priced funds were significantly disadvantaged when 
compared to investors in an equivalent single-priced fund. As we, the FCA and the FSA before them 

have noted, funds can benefit from an AFM operating a box (as stated in paragraph 5.6 of the 
consultation paper). This includes smoothing the effect of flows of money into and out of the fund and 

maintaining price stability by avoiding the need for a dual-priced fund to switch from a bid to offer basis 

(and vice versa) on a frequent basis in response to daily fund flows as a result of investor activity. If 
the AFM makes a profit from these activities this is not, contrary to the assertion in Box 7.2 of the 

Interim Report of the Asset Management Market Study, reflected in the performance of the fund, as 
these activities, whether the fund is dual- or single-priced, have no impact on the fund. 

 

In addition to the comments made in the response, the following scenarios will require guidance should 
the FCA introduce rules as proposed: 

 
i. How will a payment to the fund be calculated where the AFM has a policy of maintaining a 

minimum box position? For example: 

 Manager maintains a 5,000 unit box to ensure no inadvertent box errors. 

 At valuation point AFM redeems 1,000 units and sells 1,000 units. 
 Are the sold units that day’s redeemed units or are they taken from the 5,000 carried 

over from the previous valuation point? If they are taken from the 5,000 does that 

mean the 1,000 redeemed goes to the back of the queue, to be sold at a later date?  

ii. Where an AFM operates a limited spread and partially resells redeemed units, potentially 
liquidating the rest at a lower price than that used to redeem, will it be able to deduct the 

loss from the payment to the fund or will the proposed rules result in AFMs incurring losses 
from intraday dealing where none occur now? For example: 

 Fund has a 10bp spread. On dealing day spread is as follows. The fund is on an offer 

basis: 

i. Liq: 16.04 bid 16.10 cre/offer 16.20 
ii. 100,000 units are redeemed at 16.10 = £16,100 

iii. 75,000 units are sold at 16.20 = £12,150 
iv. Box generates £75  

v. AFM liquidates remaining units at 16.04 = £4,010 

 Therefore the AFM has paid out £16,100 and received £16,160. If the AFM is 

expected to pay £75 (the risk free profit) into the fund then it would incur a £15 loss. 
Is this the intention or would the AFM be able to net off the position and pay £60 to 

the fund? 
iii. How will payments to the fund be disclosed to investors? Will AFMs be expected to disclose to 

investors and potential investors that payments derived from unit turnover are made to the 
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fund? What documents (KIID, PRIIPs KID, fact sheets, etc.) should include statements? How 

should the payments be detailed in the manager’s report and accounts? 
iv. How will funds that use a performance fee take into account the payments of box profits? Such 

payments may result in a fund achieving its target value, high water mark, etc. despite the 
performance of the manager. Should the required payments be excluded from performance 

fee calculations? 


